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Americans Against Gun Violence Commends En Banc Panel of 9th Circuit 
Court of Appeals for Upholding California’s Large Capacity Magazine Ban 

 
 
Sacramento, California, December 8, 2021: In 2016, California voters approved 
Proposition 63, which included a ban on large capacity ammunition magazines, 
(abbreviated “LCM’s” and defined as magazines that hold more than 10 rounds) by 
almost a two to one margin (63% in favor to 37% opposed).1 On June 29, 2017, 
two days before the ban was to go into effect, in response to a lawsuit filed by the 
gun lobby (the case of Duncan v. Becerra, later retitled Duncan v. Bonta, after Rob 
Bonta succeeded Javier Becerra as California’s attorney general),2 a San Diego 
District Court Judge, Roger Benitez, issued a preliminary injunction blocking 
enforcement of the ban.3 In an 86 page ruling that reads more like a gun lobby 
manifesto than the opinion of an objective jurist, Benitez subsequently made the 
injunction permanent.4 Benitez’s opinion included 78 references to the Supreme 
Court’s rogue 2008 Heller decision as binding precedent.5 In Heller, a narrow 5-4 
majority of the Court reversed over two centuries of legal precedent, including four 
prior Supreme Court opinions,6 in ruling that the Second Amendment conferred 
individual right to keep a handgun in the home unrelated to service in a “well 
regulated militia.” The Heller decision makes no mention, though, of LCM’s. 
 
California’s Attorney General appealed Benitez’s decision to the Ninth Circuit 
Court of Appeals, and in a split decision, the panel upheld Benitez’s ruling.7 In the 
panel’s majority opinion, written by Trump appointee, Kenneth Lee, and joined by 
George W. Bush appointee Consuelo Callahan, Judges Lee and Callahan 
repeated much of the misinformation in the Benitez ruling and went further to  
imply that because AR-15’s are now “the most popular rifle in American history,”8 
civilian ownership of such rifles, commonly referred to as “assault rifles,” should 
also be constitutionally protected. Judges Lee and Callahan also referred to the 
Glock handgun, which is manufactured by an Austrian company, and which comes 
with a standard 17 round magazine, as “America’s gun,”9 and opined that in light of 
the current civil unrest in our country, “…communities of color have a particularly 
compelling interest in exercising their Second Amendment rights” to arm 
themselves with such weapons.10  
 
The California Attorney General appealed the ruling of the three judge panel to the 
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full Ninth Circuit Court of Appeals, and on November 30, 2021 (a day in which the 
news was dominated by the mass shooting committed by a 15 year-old student 
using a handgun equipped with a 15 round magazine at the Oxford High School in 
Oakland County, Michigan11), in a 7-4 decision, an eleven judge en banc panel of 
the Ninth Circuit Court of Appeals reversed the previous rulings of judges Benitez, 
Lee, and Callahan and ruled instead that California’s LCM ban did not violate the 
Second Amendment or any other part of the United States Constitution.12 The four 
dissenting judges, Trump appointees Bumatay, and VanDyke, George W. Bush 
appointee Ikuta, and Carter appointee Nelson, filed vitriolic dissents in the case, 
with Judge VanDyke filing a particularly personal attack against the judges in the 
majority. 
 
Several gun violence prevention organizations, including Americans Against Gun 
Violence, filed amicus curiae (friend of the court) briefs in the Duncan case in 
support of California’s LCM ban, but Americans Against Gun Violence was the 
only organization to make the point in its brief that the Supreme Court’s 2008 
Heller decision, upon which the gun lobby’s challenge to California’s LCM ban was 
based, was wrongly decided, is egregiously flawed, and therefore, should be 
interpreted by lower courts as narrowly as possible until Heller is overturned by the 
Supreme Court itself. Americans Against Gun Violence has also filed an amicus 
brief in the current Second Amendment case before the Supreme Court - the case 
of the New York State Rifle and Pistol Association v. Bruen et al (NYSRPA v. 
Bruen) – in which the gun lobby is claiming that New York State’s laws concerning 
carrying loaded handguns in public violate the Second Amendment.13 Like the 
Duncan case, the NYSRPA v. Bruen case is based entirely on the Heller decision. 
Thirty-five other organizations have joined Americans Against Gun Violence in 
filing amicus briefs in support of New York’s handgun laws in NYSRPA v. Bruen, 
but as in the Duncan case, our brief is the only one that makes the point that Heller 
was wrongly decided and should be overturned. The Supreme Court heard oral 
arguments in NYSRPA v. Bruen on November 3, and a decision is expected within 
the next few months. 
 
Americans Against Gun Violence commends the majority of judges in the Ninth 
Circuit en banc panel for upholding the constitutionality of California’s LCM ban. It 
must be recognized, however, that this decision is a minor victory, and probably 
only a temporary one, in the effort to stop our country’s shameful epidemic of gun 
violence. It’s likely that the gun lobby will appeal the Duncan decision to the 
Supreme Court, and even if the high court upholds the ruling of the Ninth Circuit en 
banc panel, banning magazines that hold more than 10 rounds will have minimal 
effect in reducing the rate of gun related deaths and injuries in our country. 
 
In order to stop our shameful epidemic of gun violence, we must do much more 
than ban LCM’s. We must adopt stringent gun control laws comparable to the laws 
in the other high income democratic countries of the world – countries in which 
mass shootings, including shootings on school campuses, occur rarely if ever, and 
in which the rate of gun related deaths is, on average, one tenth the rate in the 
United States.14 Such laws include a complete ban on civilian ownership of all 
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automatic and semi-automatic rifles (including so-called “assault rifles”) 
comparable to the bans that Great Britain,15 Australia,16 and New Zealand17 all 
promptly adopted after mass shootings committed with semi-automatic long guns 
in Hungerford, England in 1987; in Port Arthur, Australia in 1996; and in 
Christchurch, New Zealand in 2019; and a complete ban on civilian ownership of 
handguns, comparable to the ban that Britain adopted after the 1996 Dunblane 
Primary School massacre, which was committed with handguns.18 And in order to 
adopt such bans, we must first overturn the Supreme Court’s rogue 2008 Heller 
decision.  
 
Respected authorities have described the Heller decision as “gun rights 
propaganda passing as scholarship”19 and as “evidence of the ability of well-
staffed courts to produce snow jobs.”20  In his autobiography, The Making of a 
Justice, the late Supreme Court Justice John Paul Stevens, who wrote a 
dissenting opinion in Heller, described the Heller majority opinion as 
“unquestionably the most clearly incorrect decision that the Court announced 
during my [35 year] tenure on the bench.”21 Stevens also noted that the Heller 
majority endorsed an interpretation of the Second Amendment that the late 
Supreme Court Chief Justice Warren Burger had called “[O]ne of the greatest 
pieces of fraud – I repeat the word, ‘fraud,’ – on the American public by special 
interest groups that I have ever seen in my lifetime.”22 But the Supreme Court’s 
2008 Heller decision is worse than even these harsh criticisms might indicate. In 
creating a constitutional obstacle, where none previously existed, to the adoption 
of stringent gun control laws in the United States comparable to the laws in the 
other high income democratic countries of the world, Heller is literally a death 
sentence for tens of thousands of Americans annually. 
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